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Foreword

Jamaica’s remarkable efforts to establish an access
to information regime have made the country a
leader in the region and the world. The Jamaican

government and its people have met the challenges of
passing, implementing, enforcing, and exercising the
right to information and have succeeded in demon-
strating the law’s value and its potential.

In the past decade, fifty nations have passed access
to information laws, bringing the total number of
countries whose citizens now count on an enforceable
right to information to almost seventy. With the
many competing priorities facing governments and
civil society organizations, it is truly significant that
access to public information remains at the forefront
of the global agenda. 

The Carter Center began working in Jamaica in
1999 at a time when the draft access to information
law was initially being discussed. For more than three
years, the Center helped inform the debate regarding
the value of access to information and shared relevant
international experiences. In 2002, the law was passed
with the aim to reinforce the fundamental principles
of democracy. 

The goals of the law are admirable, but unachiev-
able without its full implementation and enforcement
and frequent submission of requests. In recognition of
this, The Carter Center remained engaged in Jamaica
to support and encourage the work of all sectors, and
we have witnessed many advances. In striving to give
meaning to the new right to information, the
Jamaican civil servants dedicated time and resources
to renovating the record-keeping systems and receiv-
ing training, and civil society remained a partner with
government in providing inputs, raising public aware-
ness, and in making use of the law. 

As the new access to information regime continues
to mature in Jamaica, other obstacles inevitably will
arise. However, with sustained attention and effort, I
am confident that the transformation from a culture
of secrecy to one of transparency will continue to
deepen. I send my personal congratulations to all
Jamaicans for your commitment to the benefits and
ideals of the right to information. 

Jimmy Carter, Former President of the United States
of America
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most evident in Alicia Althié and Tania Sánchez’
paper Using Access to Information Law to Promote
Accountability, where they provide a case study of the
use of access to information to ensure that policies
and resources dedicated to the prevention and treat-
ment of HIV/AIDS are reaching this most vulnerable
population.

In Richard Calland’s paper Access to Information
and Human Rights: Fundamentals, Points of Emphasis
and Distinctive Trends he reminds us that “Freedom of
Information is a fundamental human right and…the
touchstone of all freedoms to which the UN is conse-
crated.” In this brief treatise, Mr. Calland identifies a
number of the international instruments that lay the
foundation for a right to information, and some cur-
rent international law. But perhaps most importantly,
he places this in the critical context of serving people
to exercise their most basic rights to water, health
care and housing.

The final two chapters in the guidebook are 
dedicated to emerging trends and next steps. As 
Guy Dehn in his article Whistleblowing Protection:
Accompanying Access to Information in Assuring
Transparency states, “with the movement for access 
to information firmly entrenched around the world,
increasingly the trend toward establishing comple-
mentary whistleblowing protection laws must
emerge.” Whistleblowing protection, he argues, 
is one of the other necessary pieces for a robust 
disclosure system. And lastly, scholar Alasdair Roberts
foreshadows the next generation of issues confronting

access to information advocates and administrations
in Open Government: The Challenges Ahead. This
paper touches on three main areas for future consider-
ation including the inherent difficulties in changing
the culture of secrecy within bureaucracies, the shifts
in the structures of government—such as increased
privatization of services, the ever growing influence 
of international financial institutions, and the new
national security paradigm, and the effect that new
technologies will have on the right to information.

The Carter Center has been privileged to support
the Jamaican Government and civil society through-
out the establishment of the new information regime.
We began in 1999 working to inform the debate
regarding the passage of the law and have remained
present, including the opening of a local field office
in 2004, to provide technical support to government
and civil society and to share the international expe-
riences regarding implementation and enforcement.
There are now almost 70 countries with access to
information legislation, and many more considering
the passage of a law. Like Jamaica, as countries work
to implement these difficult acts, new lessons are
being learned on the value of a well drafted law and
its consequences for the executing public authorities
and users. We hope that this guidebook will serve as 
a tool to encourage debate regarding reform of the
law, increase readers’ understanding of the challenges
and successes in implementing and enforcing a 
law, and provide ideas of future use of the law 
and emerging trends.
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The Access to Information Act was passed 
in law by Parliament in July 2002 and came
into force in January 2004. The passage and

subsequent enforcement of this piece of legislation
underscored the Government of Jamaica’s unquestion-
able commitment to good governance as evidenced by
the observation of the principles of openness, trans-
parency and accountability upon which the Act is
predicated.

The passage of the Access to Information Act 2002
places Jamaica at the forefront of the Western
Hemisphere in not only conferring a general right of
access to official government documents by way of
legislation, but in working systematically, to ensure
that the right is understood by the implementers and
is one to which there is widespread commitment. 

Over the years the Government has been systemat-
ically taking steps to include the widest participation
of the citizenry in the policy formulation and policy
implementation process. These initiatives include but
are not limited to the opening up of the legislature, 
in particular the Public Accounts Committee of
Parliament to the public via the electronic and print
media. It is in this context and against this back-
ground that the promulgation and enforcement 
of the Access to Information Act 2002 should 
be understood.

Establishment of the Access to

cceSecretarn ptizeJanua734 Act ement 
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Strengthening of the ATI Unit and
the Provisions of the ATIA 2002

Steps are currently being taken to strengthen the
ATI Unit in order to ensure its ability to monitor

the adherence to the Act by the various organs of the
State. As part of the capacity building exercise the
requisite personnel is being recruited and trained. In
the months to come, the Unit will embark upon a
vigorous public education islandwide campaign which
will be extended beyond stakeholder clusters and will
include attempts to widen the span of educational
institutions which have introduced components of
the Access to Information regime into their curricula. 

The review of the Access to Information Act 
currently being undertaken by the Joint Select
Committee of the Parliament will ensure that the 
legislation remains current and that it reflects the
evolution of accountability and transparency in
Government. As indicated in the last publication, 
the Government acknowledges the need to prioritise

concluding its deliberative processes, relative to the
matter of the repeal and replacement of the Official
Secrets Act and indeed other legislation which may
have clauses of non-disclosure. The objective is 
to reconcile such legislation with the Access to
Information Act of 2002 in order to ensure the 
efficacy of the Act.

Conclusion

The era of openness and transparency in the 
country, welcomed the Access to Information

Act and celebrated the promise it holds for deepening
democracy and more generally, for the empowerment
that attends informed choices in the conduct of every
day life. The effort we will make going forward, is to
ensure that the torch lit, continues to burn an ever
brightening light of enlightenment, to pave the way
for future generations to come and to pay fitting 
tribute to those past.
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In 2001, Jamaicans For Justice got involved with
lobbying for a strong and effective Access to
Information Act. Working with other civil society

groups, including the Jamaica Civil Service
Association, which is somewhat unique based on
other jurisdiction’s campaigns for access to informa-
tion, the Jamaica campaign for an effective Act
resulted in a number of changes to the draft Bill that
had been brought to the Parliament for debate. These
changes had the effect of strengthening the act,
which was ultimately passed in 2002, and which was,
while not by any means ideal, potentially an effective
piece of legislation.

Recognizing that the international experience has
demonstrated the necessity of making requests to
ensure the Acts effectiveness, and bearing in mind
the experience of Belize where the law has lan-
guished, Jamaicans For Justice decided to continue
working on Access to Information with a view to
encouraging its broad based use. Excited about the
possibilities inherent in an enforceable right of access
to information to enhance the enjoyment of all other
rights, we nevertheless realized that effective civil
society engagement in the establishment of a user
friendly access regime would require strategic thinking
and resources. The organization developed a strategy
based on three main goals: ensuring that the public
was aware of the Act; encouraging the public and
civil society groups to use the Act; and data gathering
on the response of government agencies to requests
for information in preparation for the review of the
Act due two years after the implementation date. 
The strategies to be employed included: 

Working to Make Access to Information
Work: The Role of Civil Society

Carolyn Gomes

• a mass media public education campaign; 

• targeted workshops with civil society groups to
encourage the use of the Act in their specific
areas of focus; 

• assisting interested persons in making requests; 

• development of a special database to allow for
efficient data gathering; and

• the development of a network or consortium of
users of the Act to strengthen the breadth of
interest and to enable a sharing of experiences. 

It also was decided that we would aim to work 
as closely and cooperatively with government as 
possible, both to improve information sharing and 
as a way to ensure that misunderstandings, which
would inevitably arise in any enterprise as radical 
as a complete transformation of a governmental 
culture of secrecy to one of openness, could be
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tions for improving the application of the Act. 
The Parliamentary Committee has made a series of
recommendations, including some that in practice
may detract from the intent of the Act, such as the
requirement for receipt of a signed application before
the clock starts ticking on the days allowed to satisfy
the request.

ATI Advisory Stakeholders Committee

At the invitation of the Access to Information Unit
of the Ministry of Information, representatives of the
Private Sector Organization of Jamaica, the Media
Association of Jamaica, the Caribbean Examinations
Council, the Jamaican Bar Association, the Jamaica
Civil Service Association, Jamaicans For Justice, the
Joint Committee for Tertiary Education, the Press
Association of Jamaica, CARIMAC, Farquharson
Institute of Public Affairs, the Independent Jamaica
Council for Human Rights and others, met and
agreed to form a voluntary body of stakeholders to
oversee the implementation of ATI. The committee
developed terms of reference, agreed by the Minister
of Information, and in February 2004 the Access to
Information Advisory Stakeholders Committee began
meeting monthly to:

• receive reports on the implementation and
administration of the ATI Act; 

• interact with the Minister responsible for
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desks of the Officers. A number of
reasons could account for requestors
failure to collect their documents,
including that some requestors were
simply testing the Act in the initial
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Tribunal to this point have remained quite legalistic
and the hopes that the Tribunal would be serve a less
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for discussion, communication and mutual under-
standing (if not always resolution). Though there
were hiccups, short deadlines for meetings and late
sharing of information among them, these were 
not so great as to discourage participation or 
frustrate understanding. 

While no one was naïve enough to expect the rela-
tionship between government and civil society to be
entirely conciliatory, it was unexpected how fast the
relationship deteriorated once the communication
link provided by the ATI unit was disrupted. With
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public education, responding to agencies questions,
and ensuring consistency and sustainability is critical
to the success of any access to information regime.4

The benefit of the voluntarily established Access to
Information Unit in Jamaica is well-known. This
Unit served as a link between the implementers and
the users, established guidelines and responded to
public authority concerns. International experience
supports these findings, demonstrating that without 
a dedicated and specialized oversight body, such as
the Jamaica Unit, “the compliance rate is lower, the
number of requests more limited, and the right to
information eroded.”5

A number of countries have created a statutory
oversight body, with powers and responsibilities clearly
outlined within their legislation. By mandating the
oversight body within the law, rather than rely on the
good will of the Parliament or responsible Minister,
jurisdictions have sought to overcome the problem of
changing administrations and scarce resources being
drawn away from the entity.6

Jamaica’s Access to Information Act would benefit
from a specifically legislated specialized access to
information oversight body. As is found in the most
advanced laws, the Act could make provision for an
implementing agency or individual to be in charge 
of reviewing the manner in which records are main-
tained and managed by public authorities; monitoring
implementation efforts and the automatic publication
of documents by the public authorities; receiving
monthly reports and assisting in the annual report 
to Parliament, and training of public servants and
material development. In implementing the Act, 
thus far, one of the greatest concerns raised has been
the lack of a diverse requester base and applications
arriving to the wrong public body, incomplete or 
confused. Greater public education will address 
many of these complaints. Thus, this body could also
assume the responsibility for public education and
promotion campaigns, including raising awareness
about the functioning of the Act and the govern-
ment’s successes.

Summary

• Consider amending the Act to include a 
statutorily mandated oversight body

• The body could assume responsibility for coordi-
nating and supporting implementation efforts, as
well as training and public education

Costs

The Jamaica Access to Information Act as presently
written fully conforms to emerging international stan-
dards and experiences. The general principle with
relation to costs is that there should be no fee for the
request, search and compilation of information, but
that minimal payments should be applied to offset the
reproduction costs. There are a number of reasons to
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provision of information is a fundamental government
service, much like the police department, libraries or
public education and as such should not extract an
additional cost. 

In addition, it may be unfair to charge requesters
for the actual time public officers spend processing
and searching for documents. In many countries with
recently enacted access to information laws, the
archiving and recordkeeping systems are often in 
disarray. What might
take minutes to find
under well-ordered 
systematized record-
keeping systems, may
take days or weeks when
records are unorganized
and dispersed. In these
cases, to charge the
requester for the time it
takes to find a document
is patently unfair as the
citizen will bear the 
burden of the state’s
poor administration of records. Finally, fees can
inequitably limit the number of requests from persons
outside of the capital when there is no process for
paying locally. 

As written, the Jamaica law provides that a fee may
be charged for reproduction costs only, and that this
may be waived, reduced or remitted. In practice,
presently there is not a systematic mechanism for
remitting payment for photocopying, other than in
person. Should additional fees apply for submission 
of requests or search for documents, this problem
would be amplified. Fees for search add a dimension
of discretionality to the process, as the time that it
takes to find documents depends greatly on the infor-
mation officer and the organization of information.
Consequently, the trend is away from including such
fees and rather finding other cost-saving means of
providing information such as automatic publication
(discussed below). Therefore, we would encourage the
retention of the fee schedule as presently exists.

Summary

• The Jamaica Act’s provision mandating cost
recovery for reproduction with the potential 
for waiver or reduction conforms with best 
international practice

Automatic Publication

The “right to know” approach, whereby governments
automatically publish as much information as possi-

ble, is important in
increasing transparency,
reducing costs for both
the state and the
requester, and making
the law more conven-
ient. As discussed above,
governments are often
faced with resource 
limitations and the need
to seek mechanisms to
reduce bureaucratic costs
while continuing to
meet all of their obliga-

tions. One way in which this can be accomplished is
through automatic publication. The more information
that is made available, without the need for individu-
alized decision-making related to each request, the
less costly for the state. 

Thus, most modern laws include provisions for
automatic publication of certain official documents by
each public authority. Unfortunately, if these provi-
sions are not clear or are too difficult to implement
they will not encourage public authorities to publish
and widely disseminate documents of significant pub-
lic interest. Thus, the automatic publication scheme
must be well-defined and mandated within the law. 

A number of jurisdictions including India, South
Africa, and the United Kingdom have, within their
access to information laws, unambiguously spelled-out
provisions governing the automatic publication of
information. This has provided clear guidance to the
public authorities on their duties, and in many cases
had a great impact on the public sector and accounta-

In many countries with recently enacted 
access to information laws, the archiving 

and recordkeeping systems are often in disarray
… to charge the requester for the time it 

takes to find a document is patently unfair 
as the citizen will bear the burden of the 
state’s poor administration of records.
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The Tribunal would benefit from a specific power
to serve the public authority with a notice (sometimes
called an “information notice”) requiring it to furnish
the Tribunal with specific data or documents within 
a specified time period.15 The Irish Freedom of
Information Act contains useful language as it pro-
vides that the Information Commissioner has the
power to require the head of the Authority concerned
to furnish additional justifications within 3 weeks.
Provisions could also be added to ensure the power to
carry out an inquiry to the same extent as a superior
court of record, i.e. to summon and examine on oath
any person who, in the Tribunal’s opinion, may have
information relating to the hearing.

Summary

• Consider expanding the power of the Appeal
Tribunal’s ability to carry-out investigations, such
as power to serve notice and summon witnesses

Power to Mediate

The trend in administration of justice is to provide
options for alternative dispute resolution, and access
to information laws are no exception. In many of 
the more recently passed or amended laws, there are
specific provisions in the Act for mediation prior to
litigation. Hearing all appeals cases, whether orally or
on the record, is costly, time consuming and depend-
ing on the size of the administration, not realistic. It
can also be more cumbersome and intimidating for
the appellant if hearings are extremely formal akin 
to a court and can make the process adversarial in
nature. Mediation, on the other hand, “can succeed
in settling some or all of the issues, reducing the 
number of records in dispute, clarifying the issues and
helping the parties to better understand the Acts.”16

Therefore, in many jurisdictions, the enforcement
body is vested with the power to mediate claims
before they move to the hearing stage. The January
2006 report of the UK Information Commissioner
indicates that since the Act came into force at the
end of 2005, the Information Commissioner’s Office
has received over 2300 complaints about public

authorities not releasing information. Of these, almost
half of them have been resolved either by negotiation
or informal resolution. This is also true of the Ontario
Information Commissioner where in their 2003 report
notes that sixty percent (60%) of the appeals were
mediated in full and that mediation has been the 
preferred method of dispute resolution since the
inception of the Information Commissioners Office.17

In the Jamaica Access to Information Act and 
in the Appeals Tribunal Regulations there are no 
provisions for mediation, even though mediation is
recognised and used in the Jamaican Supreme Court
and Resident Magistrate Courts. Of course, safeguards
must be considered to ensure the integrity of the
mediation and adjudication process and avoid any
inherent conflict of interests. Provisions could be
considered to make specific allowances for mediation
of a disputed access to information decision when all
parties agree.18 Binding mediation efforts could be
undertaken at any stage of the hearing process, and 
if the matter is not resolved through mediation, it
would then proceed to a hearing. 

Summary

• Alternative dispute resolution mechanisms
reduce the cost and time of hearings

• Consider vesting the Appeal Tribunal with 
mediation powers

Appeal Tribunal Conformation and Procedures

Experience has shown, in countries such as Canada,
the UK, and Mexico, that for intermediary appeal
bodies to be successful they must be endowed with
appropriate resources, including full-time personnel

15 Freedom of Information Act 2000, United Kingdom.

16 The Appeals Process and Ontario’s Information and Privacy
Commissioner, September 2000.

17 For a more in-depth discussion of the issue and the international 
experiences see “Appeal Procedures for ATI: International Experience,” 
Access to Information: Building a Culture of Transparency, L. Neuman and
C. Excell, The Carter Center, 2006.

18 See Freedom of Information and Privacy Act, Ontario Canada,
Freedom of Information Act 1992, Western Australia.
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The difficulty with the current approach taken in
the Jamaican ATI Act is that it allows any other
statutory provisions to take precedence over the 
Act, which may prevent access to information in 
all circumstances including those where there may be
an overriding public interest in disclosure. Moreover,
it creates a greater burden on public authorities and
responsible officers to review all potentially deter-
minative legislation and regulations, rather than just
the Access to Information Act. To ensure greatest
consistency with the principles of transparency, 
and aide the public servant in fulfilling its tenets, 
a specific provision such as found in the UK law 
may be considered. 

Summary

• The modern practice is to establish the 
specialized ATI law as paramount over 
other acts that mention information, thus 
facilitating government administrators and 
alleviating conflicts of law

• Consider including a specific provision to bring
existing legislation under the Act

Conclusion

The Jamaican government and public administra-
tion has shown great commitment to instituting 

a more open and transparent regime. Through the 
use of the Access to Information Act, civil society
applicants have demonstrated their interest in the
success of the Act and the benefits that information
can provide as they strive to more fully participate 
in public life and more effectively exercise their 
fundamental human rights. In reflecting on the tenets
of the law and the experiences in implementing and
enforcing the Access to Information Act of 2002,
Jamaicans have an opportunity to further advance
their right to information
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Mechanisms for Monitoring and Enforcing
the Right to Information Around the World1

Laura Neuman

Laws that only threaten, and are not kept,
become like the log that was given to the frogs
to be their king, which they feared at first, but

soon scorned and trampled on. 

—Miguel de Cervantes, Don Quixote, 1605-15

The execution of laws is more important 
than the making of them. 

—Thomas Jefferson, letter to Abbé Arnold, 

May 27, 1789

Many countries around the world have signed
onto international treaties and declarations
committing themselves to access to infor-

mation, they have a right to information included in
their constitution, or have passed legislation to give
the right effect. However, without the full implemen-
tation and effective enforcement these rights, and 
the legislation that embodies them, may quickly
become meaningless.

As I have previously posited, one may consider the
establishment of an access to information regime to
contain three distinct phases: passage; implementa-
tion; and enforcement. The first, the passage of the
law, is relatively speaking perhaps the easiest phase.
There now exist emerging international norms as to
the content of such laws, as well as an awakening
civil society dedicated to promoting the passage of
such acts. The second phase, the implementation of
the law, often proves to be the most challenging
premise for government and its functionaries. During
this phase, the public administration must set up sys-
tems to organize and manage documents, establish
procedures and processes for the request, retrieval and

provision of information, train public servants, and
commence the shift in institutional culture from
secrecy to openness. As will be discussed below, 
experience has demonstrated a clear need for tech-
nical support, dedicated expertise and monitoring
throughout the implementation stage.

The third period, and in my mind the most critical
for the ultimate success of a new transparency regime,
is the enforcement phase. It is at this stage that per-
sons can seek to enforce their right to information
when a request is ignored or denied. Without an 
independent review procedure of decisions, the right
to information will quickly become discretional and
based on the whims and desires of the persons receiv-
ing the request. If the enforcement mechanisms are
weak or ineffectual it can lead to arbitrary denials, 
or it can foment the “ostrich effect”, whereby there is
no explicit denial but rather the government agencies
put their heads in the sand and pretend that the law
does not exist. Thus, some independent external
review mechanism is critical to the law’s overall 
effectiveness.

The institutional framework and apparatus devel-
oped for application and oversight of the right to
information vary. Models for monitoring and enforce-
ment range from an absence of statutorily authorized
oversight and intermediary enforcement mechanisms
to those whereby the bodies are mandated and vested
with wide-ranging powers and responsibilities. The
decision regarding which model will function best
depends greatly on the specific political, economic
and social context and needs of the jurisdiction.
However, what is increasingly clear is that in order to

1 This article is largely excerpted from “Models for Oversight and
Enforcement of the Right to Information,” The Path Toward the Right to
Information in Bolivia, L. Neuman, Carter Center, 2006.
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ensure full and continuing compliance with the law,
there is a need for instruments dedicated to the pro-
motion, monitoring and enforcement of the access to
information regime. 

No Oversight or Intermediary
Enforcement Body

In some jurisdictions, there is neither a national
oversight agency to monitor and support implemen-

tation of access to information legislation nor is there
an intermediary enforcement body to facilitate
appeals. The most notable example of such a regime
is the Freedom of Information Act of the United
States. Under FOIA, there is no mention of a
Commission or Commissioner to oversee the imple-

mentation efforts, provide coordination and ensure
compliance with the law of the various executive
branch administrative bodies. Likewise, there is no
provision to establish an intermediary enforcement
body. Rather, dissatisfied requesters must go directly
to the costly and burdensome Federal Court, where

they must wait years for a decision.
In practice, each agency is responsible for its own

compliance with FOIA. Each entity periodically
issues reports, but there is little uniformity in the data
contained and presentation of the report, or is there a
compilation or collation of reports for an overall pic-
ture of the health of the law.2 Moreover, agencies are
vested with the authority to set their own procedures
and rules for application of the act, within the bounds
of the broad FOIA legislation. This has led to vastly
different experiences among government agencies. 

Without continual oversight of the implementa-
tion of the law, agencies may over-classify documents
as secret or regularly fail to meet the statutory time-
lines for response to requests, as is commonplace in
the United States. For example, in March 2006, the

New York Times dis-
closed a “secret policy”
to remove previously
available documents
from the public realm
and “reclassify them as
confidential.” Since
1999, thousands of his-
torical documents have
been removed from pub-
lic access and without an
oversight mechanism the
only way this was discov-
ered was through a user
noticing that pages he
had copied some years
ago were now classified
as “confidential.”3

2 There does exist an Information Security Oversight Office in the
National Archives and Records Administration, which appears to limit its
activities to agencies that handle “security” issues. In addition, the
Government Accounting Office periodically has been tasked with review-
ing the implementation of the FOIA.

3 US Reclassifies Many Documents in Secret Review, The New York
Times, Feb 21, 2006.
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A recent report on the state of secrecy in the
United States, led by a coalition of civil society
organizations, consumers and journalists under the
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following the passage of the Act, to support imple-
mentation efforts. This Unit served as a link between
the implementers and the users, established guidelines
and responded to public authority concerns. In recent
months, the Unit has lost some of its staff to changes
in employment. During this transition period, both
implementers and users of the law have expressed dif-
ficulties. For the implementers, there is no agency to
contact for support, to ensure consistency across gov-
ernment, and to track reports. For the civil society
users, there is no official entity to contact with ques-
tions or problems. 

In Trinidad and Tobago, the Freedom of
Information Law does not provide for a statutorily
mandated oversight mechanism, although there does
exist a requirement for periodic reporting. For the first
two years of implementation from 2001-2003, the
Cabinet of the Republic of Trinidad and Tobago vol-
untarily established an Access to Information Unit.
During these years, the
Unit supported the pub-
lic functionaries,
received and monitored
agency implementation
reports, and conducted
training and public edu-
cation campaigns. After
two years, there was an
administrative reduction
in staff and then finally
the Unit was eliminated
from the budget; their
responsibilities moved to
a division under the Ministry of Public
Administration and Information. According to
accounts, when the Unit disbanded the agencies
almost completely stopped fulfilling their reporting
requirements and the number of requests declined
dramatically. For example, in the first quarter of 2001,
52% of the agencies completed their reports and in
2002 during the same period there was a compliance
rate of 45%. In 2003, when the Unit no longer 
existed, during the same reporting quarter the 

number of reports completed had dropped to 7%.
Total requests received in Trinidad have continued 
to be low, and an 80% decline in requests in 2003 
following the disbanding of the Trinidadian Access to
Information Unit.10 In addition, without dedicated
responsible personnel, the submission of Trinidad’s
annual report to Parliament for 2001-2003 was
delayed a number of years. 

A similar experience has been demonstrated in
Belize, where the lack of a specifically legislated over-
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However, one major drawback to these enforce-
ment models is the limited scope. These bodies, simi-
lar to other administrative courts, are binding only on
the Executive Branch. Without a constitutional pro-
vision establishing these bodies as autonomous, there
is the necessity for bi-furcated systems: one for the
executive and another for the legislative and judicial
branches. Pragmatically, the majority of information
often lies with the executive.14 Nevertheless, the need
for disparate enforcement models has been an area for
discussion in recent country debates. 

In addition to the power to issue binding orders or
recommendations, these Commissions may be author-
ized to promote the access to information law within

ized trecoc inbevremo md fon  ieficedition to the power to i[(Oudici0909 svrel*(exocieach for)]TJT*r.2cludw witbi-futions, these Commissnumbrelies asff,TjT*annufoibudgetso0C2afon  wfor b2amon ts,ie tryeism6tho8.03wTJT*[suefici[(foresT*)Tj,ly)73.9(,196nsjT*bs abeen an area 0C2ao mesight.for)]TJT*rwillbi-furcatfail,sociwhomTjTysreporf, 0C2aw2i
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The Freedom of Information (Scotland) Act
came into effect fully on 1 January 2005. The
law applies to 10,000 public authorities across

Scotland, ranging from the Scottish Government,
local government, and police authorities to individual
National Health Service general practitioners. The
Scottish legislation has many features 
of benefit to the public. For example, any written
request for information is treated as a freedom of
information request. Moreover, there is no charge for

making a request and the fee structure for charging for
information supplied is generous. No fee is chargeable
for the first £100 of costs incurred by the authority
and thereafter the authority can charge only 10% of
additional costs. However, the authority does not
need to provide any information if the total cost to
the authority would exceed £600. Additionally, the
authority must supply the requested information with-
in 20 days or provide a reason under the Act why it is

being withheld. If there is a refusal to provide infor-
mation, then the applicant has a right to require the
authority to review its decision and if not satisfied can
appeal to the Scottish Information Commissioner.
There is no charge for making an appeal.

Structure of the Act

The progressive nature of the Scottish Act can 
be gauged by benchmarking the legislative 

provisions against the standards set by the Special
Rapporteur to the UN Commission on
Human rights in his January 2000 report
“The Public’s Right to Know: Principles
on Freedom of Information Legislation.”
The Special Rapporteur report developed
nine principles necessary for the full 
and effective application of the right 
to information.
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information). Nevertheless, the indications are that
the volume of requests has been greater than expected. 

Volume and Resolution of Appeals 

Unlike the volume of requests, the volume of appeals
to the Scottish Information Commissioner is a well
known figure. In the first year, 570 appeals were
received and the rate of appeals in 2006 is running at
a similarly high level. Research conducted prior to
the legislation coming
into effect had projected
that in the first year the
total number of appeals
for the UK as a whole
would be between 1500
and 3000. On a popula-
tion pro-rata basis it was
assumed, therefore, that
Scotland may receive
between 150 and 300
appeals. The reason as to
why the actual figure is almost double the highest 
previous estimate is not entirely clear. However, it
seems to be related more to the relatively high public
awareness of the new rights to information, and the
ease with which requests for information can be
made, thus generating high volumes of requests 
rather than any systematic refusal to provide 
information in response to requests. 

More than half of the appeals to my office come
from individuals across Scotland who want informa-
tion particular to their own circumstances or the
interests of their local community, such as planning,
education, health or public spending. On several
occasions I have ordered the release of information;
many other times I have not. The important thing is
that people can turn to an independent person to
adjudicate upon whether an authority is right to 
withhold information.

In dealing with such appeals one bread and butter
concern bothers me. Too often authorities are failing
to respond to requests for information. These are
known as mute or deemed refusals. We do not know
how many requests go unanswered in Scotland, but

17% of all FoI appeals and 27% of all environmental
information appeals to my office are for mute and
deemed refusals. Often when I contact the public
authority about the appeal they then release the
information that had been requested. But this may be
months after the original request was submitted. Mute
or deemed refusals happen in all countries with free-
dom of information regimes, and are a concern to all
Commissioners. Whilst it is perhaps not unexpected

in the first year that
there will be such fail-
ings, especially where we
have an enviable regime
which does not require
applicants to cite the
legislation when making
their request, never-
theless I would like to
see improvements in
Scottish performance.

Key Concerns in Operation of the Act

Generally authorities are well aware of their 
obligations under the Freedom of Information

Act and are responding appropriately. Nevertheless, 
a number of issues have been raised by them as part of
a consultation carried out by the Scottish Executive
(the Scottish Government) into the operation of the
Act in its first year. The key concerns raised by the
authorities appear to be as follows.

Requests by Journalists and Companies 

A significant number of the requests being made to
authorities are coming from journalists or on behalf of
businesses rather than from “ordinary members of the
public.” This is seen by some authorities as not being
the intention of the legislation although it should be
noted, however, that the Act clearly is available to be
used by any person in Scotland.

Multiple Requests 

Related to this is that certain journalists and particular
lawyers (on behalf of clients) are making multiple

More than half of the appeals to my 
office come from individuals across 

Scotland who want information particular to
their own circumstances or the interests 

of their local community …
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Information call cCenres handle 02. million contacts2
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• A growing number of women from overseas 
are travelling to Britain to give birth in NHS
hospitals (BBC News Online)

• The airline catering company Gate Gourmet was
criticised by food hygiene inspectors (BBC Radio
4 documentary)

• Allegations of abuse and torture by British 
intelligence officers in the years after World 
War 2 (Document, BBC Radio 4)

• Emails within a primary care trust expressing
concern that decisions were being overturned 
for political reasons (Panorama, BBC1)

• Reports in Scotland, Wales, Northern Ireland
and the English regions include: nine suspected
homicides involving people in the care of the
Welsh NHS in under two years (BBC Wales);
warnings over the future of the lake which is the
main source of Northern Ireland’s drinking water
(BBC Northern Ireland); very high hourly rates
paid to Scottish GPs for out-of-hours working
(BBC Scotland); children as young as seven
caught carrying knives in school (BBC East
Midlands); and the Nuclear Installations
Inspectorate expressed worries about the state 
of the graphite core at Oldbury nuclear power
station (BBC West).

The BBC believes that these reports are in the
public interest. They would have been much more
difficult to identify and investigate, and in many cases
impossible, without FOIA and/or the EIR. To that
extent freedom of information has proved a useful
tool enabling our journalists to put into the public
domain material which should indeed be there. 

However, this is only part of the story. The BBC’s
overall impression of how public authorities are
implementing FOI is that there is less uniformity and
much “patchiness.” For instance, some authorities are
efficient, cooperative and happy to provide ‘advice
and assistance’ in accordance with the Act, while
others have been slow and in some cases obstructive.

Some of the problems which our journalists have
encountered include:

1. Cases where public authorities have taken
months to assess the public interest test 
(repeatedly extending their own self-imposed
deadlines).

2. Cases where public authorities have taken
months to conduct internal reviews.

3. Authorities which retain all material covered by
the request until they have decided on the pub-
lic interest test, when only some of the material
is potentially relevant to the exemption
involved and the rest of it could have been 
supplied much more quickly.

4. Clearly unnecessary redactions (in extreme
cases, for example, where redactions of names
have included the names of prominent politi-
cians, press officers and long dead authors). 
Such redactions must add to the time and effort
involved in preparing the papers for release, and
thus adds to the workload quite unnecessarily. 

5. On occasions FOI officers in government 
departments have complained informally to
BBC journalists that referring requests to 
the DCA’s central clearing house has caused 
substantial delays (for which the department
itself is then blamed), and in some cases the
clearing house has stopped them from releasing
information which they themselves would be
happy to disclose. 

Overall, the experience of BBC journalists and 
programme-makers who have tried to use FOI is 
that the response of public authorities is patchy and
inconsistent, ranging from those who are highly 
efficient and cooperative to those who are neither.
Nevertheless, there are indications that some of the
problems are being tackled. More generally, from the
journalistic point of view it is only possible to make a
preliminary assessment of the consequences of FOI.
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Until there are more decisions from the Information
Commissioner and the Information Tribunal, and we
know which refusals are being upheld and which are
being over-ruled, it is too early to assess the real
impact of freedom of information. 

Notwithstanding some of the difficulties encoun-
tered, there are signs that some aspects are improving.
As everyone learns from experience in the first year of
FOIA application, implementation issues slowly are
being resolved. In the first few months of 2005, it was
common to receive refusal notices which were simply
a blanket refusal to release certain categories of infor-
mation covered by qualified exemptions, without any
attempt made to fulfil the legal duty of assessing the
public interest test. This is now much rarer. Also, in
some cases the problem of delay is diminishing.
Certainly there are examples of public authorities
which initially seemed to have problems adapting to
the Act but are now much better organised and
prompter in dealing with requests. Moreover, it is fair-
ly common on internal review to receive more infor-
mation than originally supplied. Perhaps this is a sign
that in some cases excessively cautious officials are
withholding information at the initial stage that
should readily have been supplied, or alternatively
and more positively, it could be an indication that the
internal review system is working. 

Further Reading 
UK

Information Commissioner 

www.informationcommissioner.gov.uk

Information Tribunal 

www.informationtribunal.gov.uk

Department of Constitutional Affairs 

www.foi.gov.uk

Scottish Executive 

www.scotland.gov.uk/Topics/Government/FOI

Scottish Information Commissioner 

www.itspublicknowledge.info/

House of Commons, Constitutional Affairs 

Select Committee 

www.parliament.uk/parliamentary_committees/
conaffcom.cfm

Campaign for Freedom of Information 

www.cfoi.org.uk

Constitution Unit, UCL 

www.ucl.ac.uk/constitution-unit

BBC

BBC

www.bbc.co.uk

FOIA at the BBC

www.bbc.co.uk/foi

News Stories 

www.bbc.co.uk/foinews

Guide to FOIA 

www.bbc.co.uk/dna/actionnetwork/A2515790
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“Five years after the “right-to-know” laws
came into effect, it is clear that South
Africa has a mountain to climb. Changing

a culture of secrecy is proving to be an immense 
challenge. The “default position” remains one of
secrecy; shifting the presumption to one of openness
remains an unfulfilled aspiration.”2

Background of the Act

Throughout the apartheid era, South Africa’s
increasingly paranoid white minority government

suppressed access to information—on social, 
economic, and security matters—in an effort to stifle
opposition to its policies of racial supremacy. Security
operations were shrouded in secrecy. Government
officials frequently responded to queries either with
hostility or with misinformation. Press freedom was
habitually compromised, either through prior censor-
ship of stories or through the banning and confisca-
tion of publications. Information became a crucial
resource for the country’s liberation forces and their
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standard, but the implementation of that law certain-
ly cannot. In the country study, which was conducted
over six months, 140 requests for information were
submitted to 18 public institutions by seven
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requestor is unable to write, the receiving official has
an obligation to help the requestor by putting the
request in writing. 
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State of Public Records Management
Prior to the Act

Prior to the implementation of the ATI Act, 
the Government of Jamaica was lacking an 

overarching institutionalized records management
programme. Records Centers (often referred to as 
registries) were disorganized, and the incidences 
of files not being located in a timely manner were 
frequent. The practice of retaining all records created
contributed to the congestion in the system; dormant
and obsolete records were shelved with current files
further compounding the problem of timely retrieval.
Procedural manuals often were not revised to reflect
the ongoing changes as they occurred. Although,
internal policies, guidelines and systems changed to
reflect the needs of the public authorities’ records
keeping efforts, these invariably went undocumented
thus leaving the public authorities to rely heavily on
verbal/oral transfer of knowledge. Overtime these 
verbal instructions became distorted, causing a break-
down of the established standards and procedures.

There was also a lot of distrust in the competence
of the records officers to locate files on demand.
Management of documented corporate activities was
lacking or in most cases reduced to a clerical activity
with no accountability of their stewardship. This 
gave rise to multiple storage locations throughout the
organization and the proliferation of mini registries.
Invariable the files kept in these locations were not
accounted for fully in the official system. Only the
specific division or Unit to which these files related
were aware of their existence. The absence of an
overarching records management policy assisted in
perpetuating this deleterious practice. Moreover, no
sanctions were ever levied for officers’ negligence
with regards to the loss or careless destruction of 
official records. 

Other problems that plagued the records manage-
ment activity in government included an ignorance
about the value of records management, leading to
the low priority given to records, the lack of an 
overarching records management policy and standard
for government, the low visibility of the Jamaica

Archives in this records management landscape,
records systems within organizations that were open
and unsecured, and the continued recruitment of
untrained records officers. Inevitably, these factors
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Positive Impact and Benefits 
of the Act

Administratively the Act has elevated record
management to the importance and status it

truly deserves professionally and within the organiza-
tion. There is now a recognition that the ATI regime
is only as good as the quality of the information to
which it relates. Put simply, if there is no recorded
information a government entity cannot provide
access and without such documented evidence 
there can be no transparency, no accountability and
therefore no participatory democratic governance. 

The more visible impact of the Act has been
increased accountability for good records manage-
ment. The incidences of misplaced or lost documents
have been minimized with the new structured records
management programmes.
The logical organization of
records within the organi-
zation’s holding, improved
records keeping practices
and standardization of sys-
tems and procedures have
all contributed to the
recognition and accept-
ance of the discipline of
records management. 

Capacity strengthening
of records management
programme in public authorities is as a direct result 
of the Act. Training needs have been identified and
conducted to equip staff with the requisite skills need-
ed to administer the Act. In some instances records
keeping activities have been computerized to increase
efficiency in service delivery and the prospect of
introducing compatible electronic systems for infor-
mation resource sharing is closer becoming a reality.
Other areas of capacity strengthening have been
achieved through networking within the professional
community and through the monitoring and support
of the ATI Unit.

Another positive impact has been the changes to
the organizational structure of the records department

to reflect the work being undertaken and to attract
more qualified staff. Through business process reengi-
neering there has been an alignment with other infor-
mation functions such as information technology and
public relations. The Act has forced public authorities
to make clear distinctions between offical and unoffi-
cal records. Official documents are no longer territori-
al but freely shared as a corporate resource and a doc-
ument for public perusal once non-exempt. Greater
reliance on the dissemination of documents via the
corporate Internet is fast becoming the preferred route
to disclosure to lessen the workload brought on by the
Act when information is not readily available in the
public’s domain. 

On the administrative side better storage facilities
have been provided for records, there is greater
emphasis on records retention and the assured

longevity of archival
records. There is greater
compliance with legal
retention requirements,
faster retrieval of infor-
mation in response to
access requests, fewer lost
or misfiled records and
benchmarked service 
standards set for 
document delivery.
Additionally, more
resources are being 

allocated to the information and documentation 
functions in government and it is now an established
line item in the government’s published budget.

Successes in the Act’s Implementation

The period between the passage of the legislation
and its actual implementation was a brief eight-

een (18) months, and at the end of this period more
than ninety eight percent of the government entities
were not deemed ready to implement the Act.
However, this process had to be fast tracked as the
Jamaican Parliament had no desire to renege on 
their promise to make government more open and

The more visible impact of the Act 
has been increased accountability for 

good records management. The incidences 
of misplaced or lost documents have 

been minimized with the new structured
records management programmes.
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form letters, advise to frequently asked questions
among other relevant issues were addressed to
aid the officer in delivering and equitable and
efficient service. 

• Support from the political directorate 
The support has been overwhelming and has
made the task that much easier to perform.

• Stakeholder participation 
The users engagement and participation must be
commended. They have monitored the imple-
mentation of the Act and kept government enti-
ties on their toes, highlighting the flaws and
commending the good works of the individual
entities in the operation of the Act.

Parliamentary Review of the Act

The Jamaican Parliament mandated that a review
of the ATI Act be conducted 2 years after its

implementation date. In keeping with this mandate,
earlier this year, a Joint Select Committee of
Parliament sat to hear submissions from government
and civil society. The AATIA group made a series 
of recommendationmpl*[r bher8754eriisl1d4w
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Regarding Administration of the Act

1. That aggressive public education be undertaken
to sensitize the citizenry of all aspects of the Act
and how they can individually utilize this Act to
their benefit. The ATI Unit should be immedi-
ately strengthened to undertake this campaign.

2. That the ATI Unit be immediately staffed 
with the requisite personnel to ensure that 
the mandate of government under this Act 
is efficiently executed.

3. Where the amount of fees for reproduction costs
has been agreed to with the applicant, no
request for fee waiver should be allowed.

4. Special provision be made in the budget to pro-
vide the resources needed to facilitate ATI work
in the Public Authorities.

5. The position of at least one Access Officer be
mandatorily filled in all Public Authorities.

6. A comprehensive programme for the training of
records managers through scholarships, attach-
ments, distance learning and otherwise should
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The following is a brief description of some of the
core provisions necessary for an effective and accessi-
ble appeals process, based on our interpretation of
good international practice. 

Scope

Most access to information laws specify the type
of complaints that an appeals body may hear,

however, this may be further developed through regu-
lation and procedures. The scope of the review deter-
mines the extent of the intermediary bodies’ jurisdic-
tion over a matter. Adjudicatory bodies are charged
with issuing decisions on matters of interpretation of
the law, substantive finding of facts and procedural
matters. In practice, it is important that the appeals
body be empowered to hear all complaints related to
the access of information including, but not limited
to:

Denials (Full, Partial and Severability)

The most common complaints are based on a denial
of information, whether an express denial or deemed
denial (also called mute refusal). The general basis for
this type of appeal is the refusal by a Government
Authority to grant a request for a document whether
wholly or in part. This includes either (a) failing to
give access to a document by claiming an exemption
under the Act, (b) giving access to only some of the
documents requested, (c) deleting parts of the docu-
ment that have been requested as being exempt infor-
mation within a document, (d) determining that on
balance release is not in the “public interest,” or (e)
claiming that document does not exist. 

Some access to information acts include provisions
for deferral of requests for access; whereby access to
the document is refused because the document has
not been completed within a specific period as
required, or where the document is being reviewed
internally at the time of the request. For exampleeby 962 docueby 962 dopleted wiy may e -1.272raren Promoj-1.090Aocument is refusQquirhT*[(not069 75b1infor-)TjTet beens dens299.1299.981 309.9 beca(documdayt have beeinfy 962 docueby 9, is refused be23.6373 .674monbe fur)Tj1t beensgh regus; whe8(dwhollyrere4 0our ed, or wheree docwhether an expTD(fdn andr exampr-)TjT*rsgh rmakmpr-deninte69 75ithin a (adenswh727 g re9.9d aedTjT*(Abeensbefowed)Tr exeebthin a (a process,e9.T*(b7 TD(fdn aviewed)Tjr-)TjT*rsiithin a (likelumentsule rand proced0 0 1eargede.thin5.53725 5.53475.819.9605 3010.852 0 c0.02787Tm0.13725 0.1.4411 7.9601The following is a brief descripu ofal a rocferral4856.59ether an expecifT*(denial (als,ve bee; whereby aer)TjT*( wi ay e -1.272rsaebyulxeeinfy utc incl prsa rlnsbe [(nl is the re[(ernmentthe ti facts87.8064l of requests for ahis bespecify the type)TjT*[(of coaffeens is theal of requests for ae8(he aument thin a einfrals,vl pr272rTD(for dstantive f()Tjr-st have been rinteailing tt hat perral bas.545the interm5 TD0.o call*(mument einfralse cs throurouc75ifdnrons on matt)54.d545sepretation, likevl .o TJT*(l). ls)sa rlns in the “e [(nl isvernmen.(Denials (Full, Partial and SeCo to)TjTRacche)TjDting par5 Tw(The most common complaints are basT*[(minem specify the type)TjT*[(ernml infon, whether an exear all comssuito)TjT*al)Tj0 -1.TjTfeers. Inco to. Co tos on matt)TjTe090 apent)Tsue.TjT)TjT*or ofas ls)j-1seriminrs.  in the o procur e tthirtatit. )Tjrighthe type)TjT*[ thaquirhT*[of ind,aviewed)Tjy(Ab palumraisepr272rco to)TjTr-deoent, (ddue aument eting par,ve be[(not069 75bCa d)Ts 75his includ wi protn andr exampnumbT*y access to)dropon abys includ50% thatml .o matter)9 75i uding, but e type



The Carter Center

Building a Culture of Transparency

84



The Carter Center

Appeal Procedures for Access to Information Cases: The International Experience

85

c. Refusal to Provide or Amend Personal Records

Access to information laws, such as Ontario Canada
and Mexico, provide a right to appeal the agencies
refusal to provide or amend personal records. The
appellate body is, thus, responsible to determine such
complaints.

d. Issuance of a Certificate of Exemption
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In the Ontario Freedom of Information and
Privacy Act, the Commissioner in the course of an
inquiry is empowered to summon and examine on
oath any person who, in the Commissioner’s opinion,
may have information relating to the inquiry to the
same extent as a superior court of record. These types
of rules are generally utilized where there is a more
formal hearing as witnesses may include very senior
officials in Government including Ministers. Other
countries use less formal powers for the conduct of
investigation and inquiry to encourage a more infor-
mal resolution of appeals, including the power to
allow for Conferences and
Mediation as discussed
below. 

Procedures

T
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reasons for that request, as part of the initial filing of
the complaint.20

Notice of Appeal and Public Authority Response

Upon the filing of an appeal, unless the regulations
dictate that completed filing includes service on the
agency, the adjudicator should provide notice to the
public authority. Notice to the agency may include
details pertinent to the complaint, as well as the
timeline for response. It will also notify the agency of
the day of the hearing, and if any mediation or infor-
mal conference shall proceed the hearing.

The public authority against whom the appeal is
taken may be ordered to submit documents necessary
to understand the reason for their adverse decision, as
well as written arguments. Where the case relates to
extension of time, transfers, or costs, detailed infor-
mation and the basis of the decision must be included
in the response.21 Again, the weight of proving the
correctness of the decision is on the public authority,
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The fact that the public authority has asserted a
claim that the document is exempt should not deter
the Tribunal from reviewing it. In order to make a
determination of the document, the information con-
tained in the document and the policy for withhold-
ing the information must be examined. Therefore, the
process must delineate specific safeguards for physical
safety of the documents and protection of sensitive
and classified information. Often the regulations 
provide for either one specified person to review 
classified documents, such as the case of Belize where-
by the Ombudsman is solely vested with the power
and is mandated to “return
the document to the per-
son by whom it was pro-
duced without permitting
any other person to have
access to the document or
disclosing the contents of
the document to any other
person.”28 The person des-
ignated to review sensitive
documents must have a
security clearance com-
mensurate with the
national security classifica-
tion of the document. 

Moreover, there also may be a requirement that
“the Commissioner…must ensure the return of the
document to the agency that produced it when the
complaint has been dealt with.”29 In Ontario, the
Information and Privacy Commission’s (IPC) Practice
Directions proclaim that “the IPC’s security arrange-
ments satisfy the security standards of the Ontario
Provincial Police.”30 In some rules there is also provi-
sions allowing for entry into premises of a public
authority to inspect large documents or documents
that are in a poor condition that may contain exempt
information.31

In Australia, the administrative tribunal rules 
provide that the public authority must prepare the
records in a form determined by the Tribunal includ-
ing requiring the institution to number the records,

number the pages of records, provide legible copies,
provide highlighted copies, or provide a detailed
index indicating the date of creation of each record, a
brief description of the record, the extent to which it
was disclosed, and what exemption has been
claimed.32 Similarly in Scotland’s Freedom of
Information Act the Commissioner may require the
submission of additional information if he has con-
cerns that an authority is not complying with the
Act. The request for such information will be provid-
ed to the agency through written notice, and the pub-
lic authority may appeal the request to the Court of

Session, but only on a
point of law.33

In its role as “investiga-
tor,” intermediary bodies
in jurisdictions like many
of the Canadian Provinces
have served to assist the
complainant in compiling
the necessary record for
their case. Often petition-
ers do not have the capac-
ity or jurisdiction to
unearth the necessary doc-
uments, and must rely on
the Commission(er) or

Appeals Tribunal staff for assistance.

Service of Documents

Good practice indicates that procedures should 
indicate what types of service of notices and pleadings
are accepted, such as registered mail, regular mail,

The fact that the public authority has 
asserted a claim that the document is 
exempt should not deter the Tribunal 
from reviewing it. In order to make a 
determination of the document, the 

information contained in the document 
and the policy for withholding the 
information must be examined.

28 Freedom of Information Act 1992, Western Australia, sec. 75.

29 Information and Privacy Commissioner of Ontario, Practice Direction
#1, sec. 11, August 2000.

30 s.52 of the Freedom of Information and Protection of Privacy Act
Ontario gives the Information Commissioner the power to enter premises
and inspect documents on site.

31 Administrative Appeals Tribunal Act 1975 of Australia. 

32 s.50 of the Freedom of Information Scotland Act 2002.

33 Regulations of the Connecticut Freedom of Information 
Commission, sec. 1-21j-35.
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hand delivery or via facsimile. Requirements vary
from personal service to post with receipt by author-
ized representative (of either the appellant or the
public authority) or to last known address. In most
jurisdictions, recorded delivery is used to ensure 
proof of posting. 

Hearings

All laws governing enforcement of the right to
information include provisions on how the hear-

ing is to be conducted and the process to make deci-
sions. The purpose of any hearing “shall be to provide
to all parties an opportunity to present evidence and
argument on all issues to be considered.”34 In general,
hearings may be held with representations in person
or in writing. Although in Ontario Canada the
majority of inquiries are conducted in writing with
submitted written representations, like most other
jurisdictions the appellant may choose the modality.
On appeal, it is customary that the Appeals Tribunal
may review any of the public authority’s findings of
fact or determinations of law.35 The commission or
presiding officer may also choose to consolidate pro-
ceedings involving “related questions of law or fact or
involving the same parties.”36

Oral Hearings 

Regulations relating to the conduct of the oral hear-
ing should be promulgated, seeking to ensure that
there is minimal formality and to avoid the need for
attorney representation. The complaint should be
afforded to opportunity to present argument and
respond to the public authority’s rationale, again with
the burden of proof on the public authority. “To avoid
unnecessary cumulative evidence, the commission or
presiding officer may limit the number of witnesses or
the time for testimony upon a particular issue in the
course of the hearing.”37 Regulations may also provide
an opportunity for additional written submissions fol-
lowing the hearing, when necessary for due process.

If the appellant chooses to proceed with an oral
hearing (rather than on the record), the regulations
could provide for either public hearings or in camera.

In Connecticut, the hearings of the Freedom of
Information Commission are open to the public,
except when in camera inspection of documents 
or testimony is necessary to preserve confidences.
Public hearings can contribute to confidence in the
tribunal’s independence and fairness. Regulations 
may provide that these proceedings are tape recorded,
with some time “off the record” for stipulations 
and negotiations.

In other jurisdictions, such as British Columbia,
the oral hearings may be conducted in private. In
Ontario, the law provides that no one is “entitled” to
be present during the presentations. The Australian
Administrative Tribunal Act provides that all hear-
ings are to be held in public, except under specific
circumstances, such as confidential nature of matter
or evidence. In these cases, the amount of material
taken in private is to be limited and the Tribunal has
the discretion to direct which part of the hearing will
take place in camera, who may be present, and how
the evidence or disclosures will remain confidential.38

In either case, the common practice is to publish
the findings and final decision. Personal information
provided to the Tribunal as part of the proceedings,
however, should remain confidential and not be dis-
closed without that individual’s consent. In Canada,
the regulations provide that if the public authority on

final decision. Perd4.8(s consoe “llBirdsiocommon prasetunity ar-r.521 1363 to cof thon)T  
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inquiry into matters of fact which must be completed
within 90 days of the request.46 A rule prescribing
extension of necessary time limits is also important 
to allow for fair conduct of any hearing. In the
Australian Administrative Appeals Act Rules there
are provisions for the Tribunal to extend the time
appointed for doing any act, notwithstanding that the
time appointed has already expired. On the flip side
the rules also state that the Tribunal may in special
circumstances reduce the time appointed by the Rules
for doing any act, once there is an agreement of the
parties. This allows the Tribunal to determine that if
an appellant would or might suffer hardship by com-
pliance with the longer periods set forth in the Act;
they may reduce the period for document filing. 

Decisions and Sanctions

Regulations of freedom of information laws often pro-
vide the form of a decision including requirements for
a decision to be made by a specific number of mem-
bers, recorded in writing and signed by the Chairman
and communicated to both the Appellant and the
Respondent within a specific amount of time.47 In
some jurisdictions, such as Connecticut, the decision
initially may be made orally, but it is then written and
published. The international trend is that all interme-
diary body decisions should be published.

Often in the conduct of a hearing a decision will
be made that contains terms and conditions, includ-
ing requiring the production of document within a
specific time. Some Acts include criminal sanctions
for the failure of the public authority to comply with
the directions of the tribunal, while others include
specific provisions for the Tribunal to find for the
petitioner in whole or part or bar a respondent from
contesting an appeal. The Thailand Official
Information Act, 1997 provides that where there 
is a failure to comply with a decision of the Official
Information Board in relation to the issue of a 
summons or to produce information this can result 
in a criminal charge with possibility of imprisonment
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reach a settlement without recourse to hearing. In
Western Australia and Ireland, the law stipulates a
requirement for a conciliation mechanism. The Act
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Enforcement Under the Jamaica 
Access to Information Act

Nancy Anderson

Roget’s II—The New Thesaurus —
“Enforcement- to compel observance of;

implementation, to put into action”

Enforcement is a vital ingredient in most 
legislation. The Access to Information Act is
an excellent example of this principle. Without

enforcement measures in the Act, the right to access
would be only an illusory exercise, an idealistic aspira-
tion. If citizens are not assured that they have an
effective mechanism to carry out their requests, they
will not use the opportunity provided by the Act.

Enforcement has at least two objectives, as set out
above in the quotation from Roget’s: to put into
action and to compel observance. The implementa-
tion and monitoring of the Act must be the role of
the Access to Information Unit. The recent review of
the Act undertaken by a Parliamentary Committee
has generated submissions from several bodies, NGOs
and government departments and agencies. Nearly all
of the NGOs, as well as the Access to Information
Association of Administrators (AITAA), have called
for the strengthening of the ATI Unit. Some have
also suggested that the Act be amended to include
the Unit in its substance. 

The monitoring of the performance of agencies
under the Act has been neglected and this has 
contributed to the inconsistency of implementation
across public authorities. Enforcement demands the
proper monitoring of the use of the Act, training 
of public officials, improving record management 
and public education to raise awareness concerning
the Act. 

While this is an area of enforcement that requires
action, it is however, not the area of consideration in

this paper, rather my focus will be the mechanisms to
compel observance. While there are different models
for enforcement of the right to information legislation
around the world, all models that are successful, have
review bodies that are:

• Accessible

• Affordable 

• Timely

• Independent, and

• Specialist.1

The Carter Center in its submissions to the
Parliamentary Committee reviewing the Act, in
March, 2006, states: 

“The enforcement mechanisms of any access to
information law are crucial to the ultimate success of

1 See, “Mechanisms for Monitoring and Enforcing the Right to
Information Around the World,” Neuman, L., Access to Information:
Building a Culture of Transparency, ed. Neuman, L., The Carter Center
2006.
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or where no notification is given within 30 days of
the expiration of the period allowed for the decision. 

Appeals

Section 32 and the Second Schedule to the Act set
out the legislative framework for appeals to the
Appeal Tribunal under the Access to Information
Act. There are five members of the Tribunal appoint-
ed by the Governor-General after consultation with
the Prime Minister and the Leader of the Opposition.
The Governor-General appoints the chairman. The
members hold office for a period of five years and are
eligible for re-appointment.

An appeal can be lodged: 

• Against a decision taken on internal review;

• Where no internal review has been conducted
after a period of thirty days from receipt of the
application for internal review;

• Where there has been a refusal to grant access to
a document or some of the documents requested;

• Where there has been a deference of the grant 
of access;

• Where there has been a refusal to make an
amendment or annotation of a personal record.

Timeframe: An appeal must be lodged within 60
days of the decision, whether on internal review or
otherwise, or within 60 days of the expiration of the
period required by the Act where no notification has
been given on the initial application. The Tribunal is
given the power under section 32 (4) to extend the
period for lodging an appeal, where it is satisfied that
the appellant’s delay is not unreasonable.

Procedures (Pre-hearing): The Second Schedule 
of the Act gives the Tribunal the power to regulate 
its own proceedings. Rules cited as the Access to
Information (Appeal Tribunal) Rules were gazetted
on August 11, 2005. 

These rules have set out the mechanisms for
requesting an appeal and preparing for the hearing
before the Appeals Tribunal. For example, the 

appeal must be made to the Appeals Tribunal using a
specific form, which in practice is very unfriendly and
complex for an ordinary citizen to complete. It asks
the appellant to set out challenges to the findings of fact
and of law, the grounds of appeal, to list relevant docu-
ments and correspondence and the names of witnesses.
Several of the submissions to the Parliamentary
Review Committee addressed this issue. Their 
suggestions will be considered in the section on
Problems, Challenges and Reforms.

Upon receipt of a notice of appeal, the Appeal
Tribunal shall acknowledge receipt of the appeal 
and issue copies of the notice to the public authority
whose decision is being appealed. The Tribunal is 
to fix a date, time and place for the hearing of 
the appeal and serve the notice of hearing on 
the parties not less than fourteen days before 
the date of the hearing. 

Lists of documents on which a party intends to rely
are to be provided at least ten days before the date of
the hearing and each party may inspect the docu-
ments included in the other party’s list. The Tribunal
can also require the parties to supply any additional
information or documents relating to the appeal the
Tribunal thinks fit. 

The appellant is entitled to appear in person
and/or to be represented at the hearing by an attorney
at-law. Witnesses can be called at the hearing, and
affidavit evidence is permissible. The evidence given
by affidavit can relate to the whole case or to any par-
ticular fact or facts. Any affidavit to be relied on must
be delivered to the Tribunal not less than ten days
before the hearing date. Any party may require the
attendance of the person who has sworn the affidavit
for the purpose of giving oral evidence, unless the
Tribunal is satisfied that the evidence in the affidavit
is purely formal and requiring the attendance of the
person is only made to cause delay in the proceedings.

The Tribunal retains any documents and affidavits
delivered to it with respect to the hearing of the
appeal. Rule 22 also gives the Tribunal the power to
order any documents used at a hearing to be retained
by it “until the time for appealing the decision has
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expired”. This is an extraordinary statement in Rule
22, as there is no further appeal procedure in the Act
and judicial review is not mentioned.

The Tribunal also is empowered to adjourn a 
hearing and set another date on its own motion or 
on the application of any party. Unusually, there is a
reference related to costs in the terms on the adjourn-
ment. Hopefully, costs will not be awarded against a
citizen who is appealing the refusal of access.

Rule 23 allows for the consolidation of appeals in
the following circumstances:

a. the facts are similar in two or more appeals;

b. it is convenient for the parties;

c. there is a common issue in the appeals of law 
or fact;

d. no prejudice will result; and

e. notice is given to all parties.

An appellant may at any time while an appeal is
pending withdraw the appeal by sending a Notice of
Withdrawal, signed by the appellant, to the Tribunal.
The Tribunal then is to inform the other parties of
the withdrawal. 

The Hearings: The hearings are to be held in public
at any place and time, as determined by the Tribunal.
The frequency and regularity of the hearings has
caused some concern and the Tribunal has been urged
to set monthly sittings that appellants and their attor-
neys can better plan and prepare for the hearings.

At the hearing of the appeal, the Tribunal is to
enquire into the grounds of appeal and may:

a. hear evidence from the parties and any witness
as well as consider an affidavit evidence;

b. seek the advice of any person who, in the 
opinion of the Tribunal is able to assist it in 
its deliberations.

There have been very few appeal hearings to date,
only three are known by this author, from which to
draw any precedents concerning the actual procedure

at the hearings. The experience this far has been 
that the hearing resembles a court setting and the
procedures follow those of a formal court.

Notes are to be taken of the proceedings before 
the Tribunal. Rule 18 states that any party who has
appeared in the proceedings shall be entitled to
inspect the original or a copy of the notes of the 
proceedings. While this is limited to a party who has
appeared, hopefully a party to an appeal who has not
appeared will also be entitled to inspect and receive 
a copy of the Notes. The Notes are a document to
which access should be granted under the Act. Rule
18 also states that a copy of the Notes can be received
on payment of such charges as may, from time to
time, be prescribed under the Act for the reproduction
of official documents.

The Rules give the Tribunal the power upon proof
of service, to proceed in the absence of any or all of
the parties to the appeal. The party or parties who
were absent can apply to the Tribunal to reconsider
the appeal provided the application is made within
one month of the decision of the Tribunal. On the
hearing of this application, the Tribunal may grant
the application with conditions, including costs, make
any decision it could have made on the hearing or
amend, vary, add to or reverse its findings or order
originally made. While the time period of one month
may seem restrictive, the Tribunal has the power
under Rule 21, to extend the time for doing anything
under the Rules. 

Rule 24 gives the Tribunal the power to dismiss an
appeal if it decides that it is unfounded and frivolous
or vexatious. In making its decision under this Rule,
the Tribunal is to consider the nature of any injustice
or abuse of administrative process. It is to consider
the nature, content, language or subject matter of the
request or appeal, any other requests or appeals by the
same party and other verbal or written communica-
tions by the party to the agency or anyone in the
agency. The necessity for this rule is doubtful and 
the use of it must be closely monitored.

On the hearing of an appeal, section 32 (5) places
the onus of proving that the decision by the public
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ordinary citizen to complete and can lead to severely
limited access to the Tribunal. To ask the appellant to
set out the challenges to findings of fact and of the
law and grounds of appeal are too legalistic for the
average person. A friendlier Notice is more within
the objectives of the Act.

The Notice need only contain the following information:

• Name and address of the appellant;

• An address for service of notices and other 
documents on 
the appellant;

• The name and
address of the public
authority to whom
the request was made;

• Particulars of the
requested
document(s);

• Particulars of the
decision by the rele-
vant public authority;

• Particulars of the decision on internal review;

• A list of relevant documents or correspondence
(if any);

• Any request for an early hearing of the appeal
and the reasons for that request (if needed);

• Name and address of any legal representative.

There is no need for the following to be in the Notice 

of Appeal:

• The legal basis for the appeal;

• Specification of the power which the Tribunal
is being asked to exercise.

Grounds of Appeal: The onus is on the Public
Authority to prove that the relevant decision 
was justified.

In short, an appeal should be received and 
heard once it is in writing, even if not in the 
prescribed form.

There should be a time frame for acknowledgement
of the receipt of the notice of appeal, such as 2 to 3
days. And again a time frame is suggested for the 
setting of a date for the appeal, such as within 14
days. At present, the Tribunal does not appear to 
be sitting on any regular basis. Setting dates for the
hearing of appeals in a timely manner with some

measure of predictability
requires the Tribunal to 
sit on specific dates per
month, for example every
second and fourth Tuesday.

Rule 16 states that the
Tribunal’s decision shall be
in writing and should be
sent to the parties not
later than 21 days after the
decision, but fails to set a
time limit for the decision
after the hearing of the
appeal. In The Right to

Information Act, 2005 in India, section 19 (6) states
that an appeal “shall be disposed of within thirty
dates of the receipt of the appeal or within such
extended period not exceeding a total of forty-five
days from the date of filing thereof.” There are no
reasons why such a timetable can not be set in
Jamaica as well.

The Rules state that the decisions of the Tribunal
are to be published in the Gazette or in a daily news-
paper circulating in Jamaica. The decisions in the
appeals that were heard and determined in December,
2005 have still not been published in the Gazette or
in a daily newspaper. This should also be subject to a
time limit so that the public, and public authorities,
can know what has been decided by the Tribunal.

Rule 7 requests lists of documents on which each
party proposes to rely when this has already been
asked for on the Notice. If the Notice were made

The ATI Act is designed to make it 
as easy as possible for ordinary citizens to
request documents. The Appeal process
should similarly be designed to make it 

as easy as possible for citizens to 
ask the Tribunal to consider a refusal 

of their request. 
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Aright to access environmental information 
is a central tool to promote democratic
accountability and transparency in decision-

making on the environment. Without the recognition
and implementation of this right in domestic law, 
citizens will have very few mechanisms to understand
and participate meaningfully in government determi-
nations that affect the environment, their communi-
ties and their lives. The development of specific legal
rules that govern access to environmental information
is significant as frequently there is no voice for the
quality of the environment in dialogues where the
government is constrained or pressured to act in the
interest of economic short term gains. It may be
argued that environmental protection if seen as a 
co-operative process between the State and its 
citizens requires even greater public participation,
consultation, dialogue and access to information 
than any other area of governance. 

Development of a right to environmental informa-
tion has emerged in a number of International and
regional legally binding agreements foremost of which
is the European Directive on Freedom of Access to
Environmental Information (1990), the Aarhus
Convention on Access to Information, Public
Participation in Decision-Making, and Access to
Justice in Environmental Matters in the European
Commission. In a number of developing countries in
the Caribbean the introduction of laws to increase

The Right to Environmental Information
Carole Excell

“Degraded forests, polluted rivers, and dying coral reefs around the world frequently 
reflect the flawed process of environmental decision-making, which lacks transparency, 

inclusiveness, and accountable decision-making over natural resources …Plans to exploit 
natural resources without the input of local inhabitants all too often enrich just a 

few but dispossess the larger community and disrupt ecosystems.” 

World Resources 2002-2004: Decisions for the Earth1

transparency and prevent corruption have included 
a general right of access to information, which 
has resulted in increased access to environmental
information with corresponding benefits. 

Development of a Right to
Environmental Information in
International Law

The development of a right to access environmen-
tal information in international law has been

linked to the increasing recognition to person’s funda-
mental right to a clean and healthy environment.
The right to access environmental information goes
to the heart of a State’s obligation to make responsi-
ble decisions that promote sustainable development
and create a healthy environment “of a quality that
permits a life of dignity and well-being.”2 Without a
right to environmental information, the right to a
healthy environment, the proper utilisation of natural
resources and provision of minimum standards of
environmental health cannot be monitored, or
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nizes the intricate role of each individual in the pro-
tection of the environment and their role to ensure
its improvement by providing that “every person has
the right to live in an environment adequate to his or
her health and well-being, and the duty, both individ-
ually and in association with others, to protect and
improve the environment for the benefit of present
and future generations… to be able to assert0s… to9vd-





The Carter Center

Building a Culture of Transparency

110



The Carter Center

The Right to Environmental Information

111

the environment and adds the element of accounta-
bility and public participation into decision-making. 

Environmental NGOs in Jamaica have already
begun to use this new right to make a case for change
in environmental policies and practices. Requests
have been made in relation to: (1) A controversial
hotel application for location in pristine coastal areas
that was a proposed protected area site, (2) informa-
tion on an environmental
levy on plastic bottles that
has failed to be imple-
mented in two years, (3)
information on implemen-
tation and enforcement of
fishing closed seasons, (4)
information on air quality
testing on the expansion
of a bauxite plant, and (5)
information on the proper
regulation and maintenance of sewage treatment
plants by the Government. 

The right to access information is not absolute. In
the first two years of the implementation of the Act
there have been a number of requests for environ-
mental information which have been refused as
falling within one of the statutory exemptions,
including on the basis that the information relates to
the opinions, advice or recommendations prepared for
Cabinet or a Cabinet Committee (which specifically
excludes documents containing material of a purely
factual nature or reports, studies, tests or surveys of a
scientific or technical natured).16 There also has been
deferment of access; but the greatest challenge has
been the lack of response within the time period 
specified under the Act. And in one request, which
should have been subject to the public interest 
test, the applicant was denied information 
without explanation.

Another challenge to access information in the
environmental sector has been the state of readiness
of the environmental agencies to implement the 
Act. This included the state of the Ministry of Land
and Environment’s registry and record management

practices, the provision of assistance on requests
which has sometimes been refused, and the changing
relationship between civil society and government
when government agencies are challenged on the
manner in which they make decisions through the 
use of their own records.17

It is not yet known whether the Act will be imple-
mented in environmental agencies in the spirit of

openness enshrined in 
the Access to Information
Acts objectives and in 
line with International
soft law instruments such
as Agenda 21 and the Rio
Declaration. The test will
be the response to individ-
ual requests for informa-
tion but also the general
openness of individual

agencies holding relevant environmental information
to provide information to the public in different forms
through their publication schemes, the issuance of
reports on the state of the environment, and general
provision of information on decision-making includ-
ing minutes of meetings and documentation relating
to new policies and programs.18

Nevertheless, under the ATI Act, a great amount
of environmental has been obtained over the past two
years. For example, there was information released
about the cause of death of dolphins held in captivity
and information on the enforcement of the fishing
season. Access to information has enabled ordinary
individuals and environmental NGOs to more 

16 Request for information on the Government environmental levy was
refused on the ground that all the document are being prepared to be sub-
mitted to Parliament

17 The Ministry of Environment had to develop a registry and hire an
access officer to respond to requests under the Act.

18 s4 of the Access to Information Act requires the provision of a
Publication Scheme that must contain a statement of the documents that
are used by the Authority in making decisions or recommendations and
that affect individuals rights, privileges or benefits or to obligations penal-
ties or detriments

It allows scrutiny of the process that gives
effect to national and local policies that

affect the environment and adds the element
of accountability and public participation

into decision-making. 
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1 Helena Hofbauer and Juan Antonio Cepeda, “Transparencia y
rendición de cuentas” in Mauricio Merino (coord,)
Transparencia: Libros, autores e ideas, IFAI-CIDE, México, 2005. 
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ent requests for information through the System for
Information Requests (SISI) operated by the Federal
Institute for the Access to Public Information (IFAI).
In 15 cases we appealed the negative decisions
received.

The information requests were directed mainly to
the Finance Ministry and Health Ministry. The latter
also received the requests we made to CENSIDA and
the Seguro Popular. From these two Ministries, we
requested information regarding the criteria used in
the selection process of the institutions to receive the
monies, the spending of the funds, the collaboration
and coordination mechanisms used by CENSIDA
with other entities, and the possibility that the “new”
allocation of funds would reach the HIV/AIDS pro-
gram’s goals.

We also requested information from the hospitals
and institutes that had funds for HIV/AIDS, in order
to disaggregate their budget and appreciate the desti-
nation of the funds. With this information, we carried
out a broad public campaign to inform the patients of
these institutions and people living with HIV the
services that they could receive and where they could
find them. 

Through some of the documents that we received
from the Health Ministry, we realized that part of the
funds specifically designated for HIV/AIDS care and
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Financial Criteria Predominates Over
Epidemiological Criteria

According to the Health Ministry, the House of
Representatives approved a health reassignment with
a 200 million pesos reduction (more than 18 million
dollars) to the budget for HIV/AIDS. Health indicat-
ed that the Lower Chamber did not explicitly provide
the criteria for the reduction nor the type of expenses
affected. This reduction “practically implied the
paralysis of the efforts in
the combat of HIV/AIDS”
in the hospitals and health
institutes. Due to this,
Health decided to assign
undesignated resources to
these institutions in order
to compensate for the pre-
vious reduction.

This reduction and reas-
signment of funds implied the complete loss of
resources used to combat HIV/AIDS for at least two
of the institutes with important centers of research
and treatment: the National Institute of Respiratory
Diseases (INER) and the National Institute of
Nutrition. On the other hand, almost 20 million dollars
was granted to two other institutes that do not have
specialized services and that, as one of them indi-
cated, “eventually treat patients with HIV/AIDS.”5

Likewise, other responses to our access to informa-
tion requests indicated important changes in the 
designation of resources during the spending period.
For instance, in the middle of year, the National
Institute of Cardiology (INER) suffered a 50% budget
reduction, so rather than allow that shortfall, 500
thousand dollars allocated specifically for HIV/AIDS
was redirected to INER for other service areas.

These occurrences were indicative of a significant
lack of planning and the predominant use of financial
criteria in the assignment of funds, rather than relying
on epidemiological criteria. 

Discretionary Power for the Management 
of Resources

The seven institutions, which were assigned resources
for HIV/AIDS, transferred these from Chapter 4000
Subsidies and Transfers to others. In four cases, such as
that of the Mexico General Hospital, Cardiology,
Neurology and Cancer, they transferred the funds to
Chapter 2000 Materials and Supplies. In the other three
cases, that of the Juarez Hospital of Mexico, the Dr.

Manuel Gea González
General Hospital and the
National Institute for
Perinatology, they trans-
ferred the funds to Chapter
3000 General Services.

In contrast to those
institutions that trans-
ferred the funds to
Chapter 2000, the insti-

tutions that transferred them to Chapter 3000 did 
not spend any of the money on treating or preventing
HIV/AIDS. 

From January 1 to June 30, Perinatology spent 
its HIV specific funds mainly on cleaning and surveil-
lance services. The Dr. Gea González Hospital, for 
its part, gave us a lengthy explanation of its HIV
patients’ treatment and their planned prevention
strategy,6 yet our analysis indicated that it spent the
funds mainly on banking and financial services as 
well as maintenance of public buildings and vehicles.7

Hospital Juarez spent its HIV/AIDS resources on 
similar matters, rather than on the prevention and
care of persons affected by the disease.

Lack of Accountability of the Health and 
Finance Departments

Mechanisms to ensure accountability throughout the
system face important challenges. For instance, as 
discussed above, the Health Department assigned

…other responses to our access to 
information requests indicated important
changes in the designation of resources 

during the spending period. 

5 Public information request number 1225000001205 and 1225000001305.

6 Public information request number 1219500001305 and 1219500001405.

7 Public information request number 1219500002705.
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resources specifically approved for spending related to
the prevention and treatment of HIV/AIDS to com-
pensate for the reduction of funds in other budget
areas. Additionally, although the agency transferred
funds to decentralized institutions and earmarked
them for HIV/AIDS related services, they have no
authority to establish rules, designate line items or
activities, or mandate reports. Thus, there was no
means of guaranteeing that the decentralized insti-
tutions spent these funds on HIV/AIDS.

For their part, the hospitals and institutes under-
took the required legal procedures for changing the
funds from one chapter to another, but no entity has
the authority to deny
them the reassignments, so
long as they carry out the
requests within the desig-
nated time period and on
the correct forms.

Nevertheless, the most
troublesome aspect of this
is that the Department of
Finance considers the
funds spent once they are
transferred to the adminis-
trative units, without reg-
istering reclassifications within that unit. Due to this,
the resources spent on cleaning, maintenance and
banking services will appear as spent on HIV/AIDS
programs.8 This issue points to a major structural
problem: the balance of spent money, which annually
is provided to the House of Representatives is not a
faithful portrayal of reality.

Further, there were considerable differences among
the responses that we received from the Department
and institutions regarding the expenditures as well as
between these official responses and the public docu-
ments that we gathered through access to information
requests. For example, the Health Department only
provided information on the CENSIDA expenditures,
stating that it did not have a mandate to provide
information on the spending of hospitals and insti-
tutes. Likewise, in the case of CENSIDA, we analyzed

three documents, CENSIDA’s response delivered
through the Health Department, the response 
delivered by the Finance Department through the
SISI and the Report on the Advance of Financial
Management in which Finance informs the House of
Representatives on the exercise of the budget for the
first semester of the fiscal year, and each provided a
different amount for the same expenditures.

The Strategy for Advocacy

Taking into account the political context—
the budget discussion period at the House of

Representatives—we
undertook a strategy
focused on obtaining the
most resources possible for
CENSIDA and other insti-
tutions with specialized
services, as well as accom-
plishing the approval of a
higher amount of resources
destined to the prevention
of the epidemic.

In September 2005, the
Finance Secretary handed
the 2006 PEF Project over

to Congress, in which, for the first time in a proposed
budget9, resources for hospitals and institutes are 
integrated, including the INER and Nutrición.
Unfortunately, once again there was a proposal to
provide resources to Perinatology and Hospital Gea
González, two of the three institutions that had spent
their HIV/AIDS resources on something other than
the disease. Positively, the majority of the funds pro-
posed were for CENSIDA and there was a consider-
able decrease in the proposed amounts for the 
Seguro Popular.

8 In the 2004 and 2005 PEF Projects there were no resources for hospitals
and institutes, these appear until the assignment published in the PER
(see table 1).

9 The story was published in five national newspapers for three 
consecutive days and two newspapers followed up on the story a couple 
of weeks after.

…there were considerable differences 
among the responses that we received 
from the Department and Institutions 
regarding the expenditures as well as

between these official responses and the 
public documents that we gathered through

access to information requests.
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On November 14, 2005, the House of Repre-
sentatives approved the 2006 Federal Budget for
2006, in which there was an increase for research 
and monies earmarked for prevention.

Conclusions

There is still much to be done in order to achieve
true budgetary transparency, and above all, to

efficiently fight the HIV/AIDS epidemic in Mexico.
Regarding budgetary transparency, we found that

the quality of the information is a tremendous obsta-
cle. Information that we
requested was often not
provided timely, was
incomplete or inaccurate.
The majority of the data
that we received through
access to information
requests could not be found
in the agencies published
documents, or at least they
were unavailable to the
public at the time. We
required more than 200 information requests and nine
months of work to analyze all the replies and, in the
end, we found contradictions and discrepancies that
only deepened our initial doubts. Also, it was neces-

sary to use the media in order to catch the attention
of the authorities and achieve some kind of communi-
cation with them.

In addition to other NGOs, groups of affected 
people and even IFAI support, a certain specialization
on both issues—HIV/AIDS and public budgets—was
required in order to find the answers. As many of the
documents that we received from the various agencies
and Ministries were inconsistent, we needed special-
ists to help us analyze the information, and with the
data we then had to meet with the authorities. This
may not be possible for most citizens. Thus, although

information is public 
by law, it may not be 
truly accessible for 
most persons. 

Through the request
and receipt of documents
under the access to infor-
mation law, and analysis,
we were able to hold the
government accountable
for its policies and its

spending, as well as to support the state in ensuring
that their mandates were followed. It is our hope that
these revelations will encourage more efficient and
precise public policies aimed at the prevention and
treatment of HIV/AIDS, and improved financial
accountability. 

Regarding budgetary transparency, 
we found that the quality of the information
is a tremendous obstacle. Information that

we requested was often not provided timely,
was incomplete or inaccurate. 
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Freedom of Information is the best guarantee
there is to demonstrate and ensure the quality of
countless decisions and policies which are taken

every day across the public sector. By making the
information related to these decisions open to public
scrutiny, access to information laws pro-
vide an inherent quality control and
serves as a deterrent for ill considered or
improper decisions or corrupt conduct.
But to work in practice, freedom of
information regimes depend on an appli-
cation being made (and often a precise
one at that) after the event had occurred
or the decision has been made. For these reasons an
effective freedom of information regime will include
whistleblowing provisions as these have a healthy
deterrent effect and also can come into play before
damage is done. As this paper explains, whistleblow-
ing provisions aim to provide a safe alternative both
to silence and to anonymous leaking. 

W
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Whistleblowing and Access to
Information Laws

Where the ability of the authorities or the 
media to do their job depends so much on the
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damage to the government. The inquiry found that
bureaucrats had also manipulated government records
to avoid revealing corrupt practices.7 Australia adopted
a Freedom of Information Act in 1982. Today, proce-
dures for controlling politically dangerous requests are
now “well entrenched” in the Australian bureaucracy,
according to Rick Snell, a leading commentator on
RTI law. Snell calls this the “dry rot” within the
Australian RTI system.8 A veteran user of the New
Zealand law, also adopted in 1982, has likewise 
complained of the growing number of “professional
‘communications’ or PR people whose job it is to
manage and restrict the information that reaches 
the public”. “There is plenty of scope,” this user com-
plains, “for deliberate bending of Official Information
Act requirements for tactical political reasons.”9

Even governments with relatively new RTI laws
have begun to resist the obligation to release informa-
tion. Ireland, for example, increased fees for making
requests under its 1997 law so substantially that the
number of requests dropped by fifty percent. The fee
changes, an opposition critic charged, “rendered the
whole concept of Freedom of Information almost 
useless.”10 In Britain, the Blair government adopted
special procedures for handling politically sensitive
requests shortly before its RTI law was scheduled to
go into effect, and then refused to release any details
about the requests that had been singled out for 
special handling.11

In sum, a few decades of experience does not pro-
vide us with evidence that RTI laws produce radical
changes in the bureaucratic culture. On the contrary,
elected officials and career public servants prove to be
highly skilled in finding ways, difficult to detect, to
undermine the effectiveness of RTI laws. They may
do this with a clear conscience, believing that secrecy
is essential to the public interest, or because they wish
to hide evidence of corruption or mismanagement. 

In saying that the predispositions of bureaucracy
are unlikely to change, we are not saying that the
adoption of a RTI law is pointless. Even if bureaucratic
culture does not completely transform, an RTI law
can produce critically important benefits. When 

officials resist disclosure, the law regulates the ensuing
conflict and provides citizens with remedies to ensure
that the conflict is resolved fairly. Case law may even-
tually lead officials to create procedures that result in
the routine disclosure of classes of information that
were previously withheld. These are important
changes: the information that is released may be
essential for protecting individual rights, enhancing
political participation, or fighting corruption. 

Nevertheless, it is important to recognize that 
such disclosures do not follow because officials have
adopted a new “culture of openness.” They do it, for
the most part, because they are good public servants
and they respect the law. But many officials are likely
to continue in their belief that the law should be
drafted differently, or interpreted more restrictively.
As a practical matter they are likely to continue
advocating internally for amendments to the law, or
perhaps outright abrogation of the law; and they are
likely to continue arguing against disclosure when
novel cases arise, or circumstances change.

This has important implications for anyone—
including political leaders, citizens, and non-govern-
mental organizations— interested in improving 
governmental openness. There is a strong temptation
to think that the battle over transparency is won by
the passage of an RTI law. Citizens and non-

7 Alasdair Roberts, “Two Challenges in the Administration of the Access
to Information Act,” in Research Studies Volume 2: The Public Service and
Transparency, ed. Commission of Inquiry into the Sponsorship Program
and Advertising Activities (Ottawa: Commission of Inquiry into the
Sponsorship Program and Advertising Activities, 2006).

8 Rick Snell, “Contentious Issues Management: The Dry Rot in FOI
Practice?,” 



The Carter Center

Building a Culture of Transparency

136

governmental organizations may turn their attention
to other issues, and philanthropies may direct their
money to other projects. But the battle does not end
with the adoption of a law; indeed, it has hardly



The Carter Center

Open Government: The Challenges Ahead

137



The Carter Center

Building a Culture of Transparency

138

The transfer of public functions to non-govern-
mental organizations will break up this commonality
of interest—and put in its place novel conflicts
between citizens and the new private providers of
public services. If the principle articulated in the
South African law is to be carried forward in other
countries, it will be done incrementally, through a
succession of battles to establish information rights 
for specific types of information, or for specific sets of
organizations. The work of mobilizing coalitions to
establish information rights will be difficult, and 
they will often face 
well-organized and 
better-funded industry
resistance. 

Globalization of 
Policymaking

A second important
transformation in 
governance has been 
the growing influence 
of international bodies
such as the International Monetary Fund, World
Bank and World Trade Organization. The last two
decades have witnessed broad and sometimes violent
public protests against the role which these organiza-
tions have played in the restructuring of national 
governments and economies. Protest leaders have
often challenged the legitimacy of these bodies—
and these challenges are built upon complaints about
the secretive ways in which decisions were made,
about policy formulated “behind closed doors” in
Washington or Geneva. The central claim is that
these organizations, steeped in the secretive cultures
of diplomacy and central banking, have ignored the
norm of transparency.22

Ironically, these organizations often say that their
own objectives are to improve openness in gover-
nance. At its first meeting of ministers in Singapore
in 1996, the WTO affirmed that one of its main 
aims was to achieve “the maximum possible level of
transparency,” so far as national trade practices were

concerned.23 For example, many WTO agreements
also establish an obligation for governments to pub-
lish laws, regulations, judicial decisions, administra-
tive rulings, and intergovernmental agreements that
affect international trade. Similarly, the International
Monetary Fund boasts that it has also undergone a
“transparency revolution.”24 This “revolution” refers
mainly to the extension of the IMF’s effort to monitor
the behavior of its member states. This was motivated
by a widespread perception that the financial crises of
the 1990s had been caused by ignorance about the

state of financial sectors
in the crisis countries,
and that governments 
in those countries had
been (in the words of 
a senior IMF official)
“economical with the
truth” in reporting their
financial positions.25

The sort of “trans-
parency” promoted by
the WTO and IMF has

two distinctive features. First, it is principally about
the imposition of transparency requirements on mem-
ber states, and not on the WTO and IMF themselves.
Second, it is also a kind of transparency that has a
narrow purpose: advancing the project of global eco-
nomic liberalization. As Ann Florini has observed:

The sort of “transparency” promoted 
by the WTO and IMF…is principally about
the imposition of transparency requirements 

on member states, and not on the 
WTO and IMF themselves.

22 See Roberts, Blacked Out: Government Secrecy in the Information Age,
Chapter 8.

23 World Trade Organization, Singapore Ministerial Declaration (Geneva:
World Trade Organization, 1996).

24 Stanley Fischer, Farewell to the IMF Board (Washington: International
Monetary Fund, 2001).

25 Thomas Dawson, IMF Director of External Relations: Thomas
Dawson, Transparency and the IMF: Toward Second Generation Reforms
(Washington, DC: International Monetary Fund, 2003). On the lack of
knowledge about conditions in crisis countries, see: Louis Pauly, Who
Elected the Bankers? (Ithaca, New York: Cornell University Press, 1997),
124, Group of Independent Experts, External Evaluation of IMF
Surveillance (Washington, DC: International Monetary Fund, 1999), 99,
Rachel Glennerster and Yongseok Shin, Is Transparency Good for You, 
and Can the IMF Help?, Working Paper 03/132 (Washington, DC:
International Monetary Fund, 2004), 2.
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This persistent tendency toward secrecy in the
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details be posted on the web? Should private firms be
allowed to harvest this information in bulk, so that it
can be resold to other companies? Many citizens are
troubled by the threats to privacy that might be posed
as a consequence of the adoption of new technolo-
gies. And as a consequence, governments are recon-
sidering the old notion that these records should be
“accessible in principle.” They are reconstructing in
law the limits on access that previously resulted from
the limitations of old, paper-based technologies.

An Ongoing Campaign

The situation confronting advocates of trans-
parency can be summarized in this way. On 

one hand, a norm of transparency—a standard of
behavior for government officials—is becoming 
widely accepted. There are an ever increasing number
of laws and regulations that are intended to give
effect to the norm of transparency. On the other
hand, there are substantial forces that will compro-
mise efforts to entrench that norm in everyday 
practice. Officials will continue to resist transparency
requirements, and they may find more sophisticated
and less easily detected ways of doing this. The 
structure of government will also change in ways 
that compromise openness. The advent of new 
information technologies will also make debates 
over transparency more complex.

As I have noted earlier, this implies that the 
struggle for transparency will not end after an RTI 
law is adopted. Battles over the control of informa-
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Communication Services Limited in 1982. He 
served as Secretary and then Vice President of the
Advertising Agencies Association of Jamaica and
Treasurer of the Press Association of Jamaica.

Colin Campbell, Minister of Information and
Development in the Office of the Prime Minister, has
been instrumental in formulating and implementing
policies towards achieving effective governance. 

This is Mr. Campbell’s second stint as Minister 
of Information. He previously served as Minister 
of State in the Ministries of Industry, Commerce 
and Technology; Local Government, Youth and
Community Development and Public Utilities 
and Transport, following a stint as Parliamentary
Secretary in the Ministry of Water and Transport. 

He was Chairman of the Spectrum Management
Authority from February 2003 to March 2006 and
also Chairman of the Universal Access Fund
Company Limited, created in May 2005 to provide
financial support for the government’s e-learning 
project. 

Jimmy Carter (James Earl Carter, Jr.), thirty-ninth
President of the United States, was born October 1,
1924, in the small farming town of Plains, Georgia.
He was educated at Georgia Southwestern College
and the Georgia Institute of Technology, and received
a B.S. degree from the United States Naval Academy.
He completed his graduate work at Union College in
reactor technology and nuclear physics. In 1962, he
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